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obligated to respond formally to the petitioner. More particularly, a petition

must "be specific as to what action is requested and the need for the action, ,.49

and it must be submitted in a form and manner as prescribed by the Attorney General. 50

The agency is required by the 1975 amendments to respond in writing to

the petition within 60 days after its receipt. The response must be "a specific

and detailed reply in writing as to [the agency's] planned disposition of the

request."Sl The statute is careful not to order the agency to conduct a rule-making,

proceeding in respect to any petition it may receive. However, the Legislature's

tightening of the petition procedure in 1975 leaves the clear implication that an

agency should give careful attention to all petitions it receives under this section. 52

'-8. Legislative Commission to Review Administrative Rules.

Legislatures throughout the country have in recent years sought means

to insure effective oversight over rule-making by executive branch agencies.

Techniques to accomplish this include use of a "legislative veto" whereby the

Legislature reserves to itself or to one of its committees the privilege of approv-

ing agency rules before they become effective .. A second technique, and one

adopted by the Minnesota Legislature in 1974, is the creation of a legislative

review body emp,owered to suspend existing rule,S pending later review by the

entire legislature. 53
/

Minnesota f S Legisl~tive Commission to Review Administrative Rules

~

is composed of fj.ve state senators and five representatives. The Commission

acts on complaints submitted to it and may, by vote of at lea st six members, .

suspend a rule. If a rule is suspended, the Commission must "as soon as possible"

introduce a bill to in effect "repeal" the rule. If the bill passes the rule is void
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and the agency may not again promulgate it without specific legislative

authority. If the bill fails, the rule becomes immediately effective, and

the Commission may not again suspend it. The law also provides for the

Commission to receive advice from the relevant standing committee of the

Legislature before a suspension takes effect. 54

Since its creation in 1974 the Commission has yet to vote to suspend a

rule. If the Commission ever does attempt to suspend, however, its action may be

constitutionally invalid for one of several reasons. First, the Legislature may

not dele~ate legislative powers to one of its committees; legislative

actions require the vote of at least a majority of each House. 55 Second, the

Constitution specifically prohibits legislators from holding any other state office

of a policy-making nature unless their decisions are subject to the supervisory

approval of another public official. 56 Therefore, if the suspension of ~ rule

is viewed as a "legislative" action, the first obj ection may come into play;

if it is viewed as an "administrative" action, the second objection may be controlling

In either case, the "separation of powers II and "delegation of powers" concepts

may be interpreted to prohibit the Legislature from delegating quasi-

legislative (rule-making) powers to an executive branch agency while

reserving veto or suspens ion powers to itself. 5 7

C. Judicial 'relief •

The APA provides for a declaratory judgment action to determine the

validity of a rule. 58 The petition for declaratory judgment must be filed in

the district court where the principal office of the agency is located, and the

"agency must be made a party. The court shall declare the rule invalid if it

finds that the rule "violates constitutional provisions or exceeds the statutory .
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authority of the agency or was adopted without compliance with statutory rule-

making procedures. ,,59

A crucial factor in the usability of this declaratory judgment remedy

is the standing of a petitioner. Section 15.0416 says simply that a petition

may be filed "when it appears that the rule, or its threatened application,

interferes with or impairs, or threatens to interfere with or impair the legal

rights or privileges of the petitioner." In 1974 the Minnesota Supreme Court

faced this issue and determined that the test for standing of an intervenor (and

presumably for a petitioner in the first instance) was whether he was injured in

fact "absent a discernible legislative intent to the contrary in a given case. ,,60

,
In its decision the co~rt permitted intervention in a declaratory judgment action

by two "public interest" groups which were able to establish that

their members were injured by the agency's rules prohibiting price advertising

of prescription drugs.

A second issue relating to the availability of judicial relief is the

doctrine of exhaustion of administrative remedies . The only APA reference to

this doctrine is the ambiguous statement in Section 15.0416 that declaratory

judgment relief'is available "whether or not the petitioner has first requested

the agency to pass upon the validity of the rule in question." Presumably this

means that a petitioner need not have requested the agency I by means of a

petition under Section 15.0415 or otherwise, to reverse its determination that

its rule is valid. Nor would it appear likely that a petitioner must

pursue CJ..complaint with the Legislative Commission to Review

Administrative Rules before his judicial remedies would become available.
"

However I the applicability of the doctrine to rule-making is uncertain anq the

/
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Supreme Court has yet to focus on the issue. Perhaps the most that can be

said is that judicial revi~w will not be available until the rule promulgation

process is completed. 61

The availability of injunctive relief is not mentioned in the APA. There

fore, it is conceivable that declaratory judgment actions were intended to be

the sole judicial remedy available. On the other hand,' assuming the exhaustion

of administrative remedies- hurdle is overcome, and assuming the other standards

for the granting of injunctive relief are met, 62 it would appear that temporary

injunctive relief would be appropriate pending a decision in a declaratory

judgment action. 63

r



Footnotes

* Counsel to the Minnesota State Senate with primary responsibility

to the Senate Governmental Operations Committee; B.A., Grinnell College,

1969; J.D., Duke University School of Law, 1972. The views expressed in

this chapter do not necessarily represent the views of the Legislature or any

member thereof.

1. Minn. Stat. §§15.0411 to 15.052 (1975 Supp.). Future section

references in the text are to Minnesota Statutes, 1975 Supplement, unless

otherwise noted.

2. Throughout this chapter, reference is made to the singular "rule"

or "proposed rule." This reference should be construed to include not only a

new rule or newly proposed rule, but also to include several rules promulgated

in one proceeding and the amendment, suspension or repeal of an existing rule

or rules.

3. A more thorough discussion of the legislative history and rationale

behind Laws 1975, Chapter 380, may be found in Thomas J. Triplett and James

Nobles, "Rule-making under Minnesota's Administrative Procedure Act: 1975

Amendments, '\43 Hennepin LavYY§£No. 6., 14-17 (July-August, 1975).

4 . The Corrections Department exclusion was added to the APA by

Laws 1976, Chapter 68. Exceptions fror:n. APA requirements may occasionally

be found in enabling legislation for various agencies .. An example is under

graduate curriculum requirements prescribed by the State Board for Community

Colleges. Minn. Stat. §136.63, Subd.la. The Board of Regents of the
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University is probably excluded from APA requirements by virtue of Article

XIII, Section 3 of the Minnesota Constitution.

5. The ability to classify agencies by reference to their name style

is a result of a common nomenclature act which changed the names of 40

agencies. Laws 1975, Chapter 271. Agencies whose names were changed

have until January, 1978, to begin using their new names. For various reasons,

six agencies having rule-making powers were permitted to keep names incon-

sistent with the nomenclature. These agencies are named in the styles "Agency,"

"Authority," and "Society. "

6 ,,' Minn. Stat. § 15.0412, Subd. 5. See Section II(D) of this

chapter, infra.

7 • Minn. Stat. §§ 15.0411, Subd. 4; 15.0418 to 15.0422. Attempting

to differentiate between a rule and a contested case is often. very difficult.

For example, is an agency decision designating a lake, which happens to be

completely surrounded by one person's farmland, as public water for drainage'

or navigation purposes a contested case, .or a rule, or some combination of the

two?

8. Minn. Stat. § 15.0411, Subd. 3 (1974).

9. For examples of informal rule-making by state agencies prior to

the 1975 amendments, see Triplett and Nobles, ~E@. at 14.

10. Minn. Stat. § 15'.0411, Subd. 3.

11. ":See note 7, supra_.

/
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12. Minn. Stat. § 15.0412, Subd. 3, requires each "agency" (again,

referring only to those authorized by law to make rules) to "adopt rules

setting forth the nature and requirements of all formal and informal

procedures related to the administration of official agency duties. II

1 3 . Minn. Stat. § 1 5 . 0411, Subd. 2.

14. Minn. Stat. § 15. 052, Subd. 3.

15. The six departments w hi c h appear to have express general

rule-making authority are Education (§ 121.07), Human Rights (§ 363.05, Subd.

1), Labor' and Industry (§ 175.171), Personnel (§ 43. 05, Subd. 2), Public Service

(§ 216A •. 05, Subd. I), and Vocational Rehabilitation (Laws 1976, Chapter 332,

Section 3; to become effective July 1, 1977). Not included in this analysis are

the Depart~~nts of Corrections, Employment Services and Military Affairs which

are basically exempt from the APA in the first place.

16. Minn. Const. art. V, § 3.

17. K. C. Davis, Administrative Law Text, § 6.04 at 143 (3d. ed. 1972).

"18. Statutory authority for the promulgation of rules by the Chief

Hearing Examiner is Minn. Stat. § IS. 052, Subd. 4.

~ '*
19. Statutory authority for the promulgation of rules by the Commissioner

of Administration is Minn. Stat. §§ 15.0412, Subd. 3, and 15. 051, Subd. 1 .

2O. Statutory authority existing prior to July 1, 1975, for the promulga-

tion of rules. ,by the Attorney General was Minn. Stat. § IS. 0412, Subd. 1 (l974).



20

The Attorney General is in the process of adopting amended rules in order to

be consistent with the amended APA including the requirement of § 15.052,

Subd. 4, that the rules of the Chief Hearing Examiner shall "supersede any

other agency procedural rules with which they may be in conflict. 11 Those

portions of AttyGen 302 to 306 which are inconsistent with and are therefore

superseded by the APA and HE 102 to 108, are not considered in this rule

promulgation schedule. Authority for the promulgation of rules relating to

petitions for the adoption of a rule is § 15.0415.

21. Internal review procedures need not themselves be the subject

of rule. Minn. Stat. § 15.0412, Subd. 3. Optional pre-drafting procedures
'.

are specified in § 15 :1)412, Subd. 6, and will be further discussed in Section

II (B), infra.

22. HE 102 and HE Advisory Forms A and B. If the agency estimates

that the implementation of a rule will cost all political subdivisions in the state

in excess of a total of $100,000 per year for either of the first two years after

implementation, the agency must include with its Notice a statement of the

estimated cost~ Laws 1976, Chapter 138 (to be codified as § 15.0412, Subd. 7).

23. Id. The interval contained in this schedule includes seven extra

days in which the Chief Hearing Examiner~and the agency may negotiate neces-

sary changes in the submitted documents.

24. Minn. Stat. §§ 15.0412, Subd. 4, and 15.051, Subds. 1 and 2.

Submitted dC(cuments must conform with procedme and style requirements con-

tained in RGSTR 51 to 65.
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25 . Copies of illustrations and a reduced, reproducible copy of each

must be submitted 20 days prior to the submission of the text of the proposed

rule. Copies of tabular materials and forms must be submitted ten days

prior to submission of the text. RGSTR 65.

26. Minn. Stat. §§ 5.21 and 15.0412, Subd. 4.

27. Minn. Stat. §'15.0412, Subd. 4. This interval permits seven days

for the receipt of the list from the Secretary of State and the mailing of the

Notice. The agency must make one free copy of the proposed rule available

to every requesting person.

"

28. HE 1 03 ~E1d HE Advisory Forms A, B, E, F, G, J and L. See also

D. Harves, "Clarification of Rules of the Office of Hearing Examiners Relating,

to Statements- of Need and Evidence. II (Office of Hearing Examiners, April 5,

1976) .

29. Minn. Stat. § 15.0412, Subd. 4. This interval allows seven

days for the hearing; if additional time is anticipated, the remainder of this

schedule should be adjusted accordingly. Rules for the conduct of the hearing,

are found in HE 104.

30. Minn. Stat. §§ 15.0412, Subd. 4, and 15.052, Subd. 3; HE lOS.
~

The Office of Hearing Examiners anticipates that a transcript of a day's hearing

will be prepared within seven days.

31. ld. The Office of Hearing Examiners attempts to insure that a

"report is prepared within 3a days after the close of the hearing record.

/
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32. Minn. Stat. § 15.052, Subd. 4; HE 108.

33. HE 107. As to the agency findings of fact requirement, see AttyGen 302.

34 . HE 107, 1 08 •

35. AttyGen 302, 303.

36. Minn. Stat. § 15.0412, Subd. 4; AttyGen 305. Before approving

or disapproving the rule the Attorney General shall allow at least ten days·

atter his feceipt for the submission of objections to form and legality by

interested persons. AttyGen 305.

37. AttyGen 305. Presumably AttyGen 305 will be amended to more

closely follQW the specific II legality II requirements contained in §§ 15.0;11 2 and

15.052.

38. If the Attorney General objects to the adopted rule, he shall re

submit the rule to the agency for correction. This correction process, if

employed, will add additional time to the promulgation schedule.

39. Minn. Stat. § 15.0412, Subd. 4.
/

40. Id.

41. Minn. Stat. §§ 15.0412, Subd. 4, and 15.0413, Subds. 1 and2.

The rule may have a later effective date if required by statute or if specified in

. the text of the rule itself.

i
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42. Laws 1975, Chap. 380, § 2, Subd. 6.

43. Assuming 20 days to be a reasonable time to wait for the receipt

of outside materials, an agency electing to use Subdivision 6 must add an

additional 34 days to its promulgation schedule (including the 14 day pre-

publication requirement of the State Register).

44. See generally Minn. Stat. §§ 15.0412 and 15.0413 .(1974);

AttyGen 302 to 305; Triplett and Nobles, supri':!..

45. in First National Bank of S.hakopee v. Minnesota Department of

Commerce, No. 119 (:t!!n., filed August 20, 1976), the Minnesota Supreme

Court held that statutory time limits "which are obviously designed merely to

secure order, uniformity, system and dispatch in public busines s, are generally

deemed directory." The court held that the failure of a district judge to file a

decision within the allotted statutory time was not fatal. See also Wenger v...

Wenger, 200 Mn. 436,274 N.W. 517 (1937). Although these cases did not

involve rule-making proceedings, the rationale behind the holdings should in

t
most cases validate a rule which is not promulgated prior to a statutory deadline.

46. An example of this granting of emergency rule-making authority is

Laws 1976, Chapter 254, Section 9, wherein the Housing Finance Agency was

given emergency rule authority in order to speed implementation of a housing

program for Indian residents of the state.

47. Minn. Stat. §15.0412, Subd. 5.
"

48. Minn. Stat. § 15.0415 (1974).

,
i
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49. Minn. Stat. § 15.0415 (Laws 1975, Chapter 380, Section 6).

50. Id. As of this writing, the Attorney General has not promulgated

rules in this area. His draft rules and draft petition form, however, require

the petition to state "in as much detail and as completely as possible II the

reasons for the requested adoption, amendment, suspension or repeal." 1 §~ate

Register 16 (July 13, 1976) ..

51. Id.

52'.· See also HE 103 and AttyGen 302 which require all materials

received r;md distributed by an agency pursuant to § 15.0415 to be included

as part of the hearing record.

53. Minn. Stat. § 3.965 (1974). By mid-1976, 24 states had created

similar review bodies. Neal R. Peirce, II Overriding the Rule-Makers, 11 2

State Legislatures.! No.5. pp 19-20 (October/November 1976).

54. Id. Since no bill is "dead II until the Legislature adjourns sine die,

it may be some time after a negative vote on a bill before the rule again becomes
~

effective.

55. Minn. Const. art. N, §§ 13 and 22.

56., Minn. Const. arts. III, § 1 and N, § 5; McCutcheon v.

yi!yofSt. Paul, 298 Minn. 443, 216 N.W. 2d 137, (1974).

57. Minn. Const. art. III, § 1.

/
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58 . Minn. Stat. § 1 5 .041 6 (1974).

59. Minn. Stat. § 15.0417 (1974).

60 . Snyder's Drug Store s I Inc. v. Minne s ota State Board of Pharmacy,

301 Minn. 28 at 32,221 N.W. 2d 162 (1974).

61 . For a commentary on the "confused and uncertain" status of

the doctrine, see K. C. Davis, supr~at Chapter 20.

62. Minn. Dist. Ct. R. Civ. Pro. 65.01 to 65.03.

63. See, J. Michael Miles and J. Patrick Wilcox, "Rule-Making

Pursuant to the Adminrstrative Procedure Act," Administrative Agencies;

Minnesota Law and Practice, 2-1, 2-20 to 2-21 (Minnesota Continuing Legal

Education, 1974).

"
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